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entral Asia was historically a through road for Chinese

merchants on the silk route to trade their precious silks and
exotic cargoes in Europe and Arabia. Times change. Now Chinese
business interests are firmly fixed on the region as a terminus for
investment in much sought after natural resources, rather than a
conduit to some other destination.

But many of the region’s developing nations, far from welcoming
just any investment, are increasingly picking and choosing. New
legislation in some countries is creating investment headaches,
while elsewhere the laws are fast tracks to profit.
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Competitors like Korea are also teaching countries how to
become end processors of their own raw materials, a wake-up call
for Chinese companies and their investment strategies.

China has not been complacent with efforts to woo its Central
Asian neighbours, and has built bridges like the Shanghai Co-
operation Organisation (SCO) with Kazakhstan, Kyrgyzstan,
Tajikistan, Uzbekistan and Russia. Mongolia is an observer
state. During SCO’s 2012 annual summit held in Beijing, China
promised US$10 billion to support the development of SCO
member states.

China also urged all SCO members to strengthen regional con-
nection by building infrastructure like railways, roads, aviation,
telecommunications and power grids.

Regarding transportation networks, Kazakhstan has been
actively participating in construction of the Western Europe-
Western China transcontinental road corridor, which will connect
China, Kazakhstan, Russia and Europe. Kyrgyzstan and Uzbeki-
stan have been in discussions with China to start building the
China-Kyrgyzstan-Uzbekistan railway.

China and Central Asian countries have also been busy
building natural resources links, for example gas and oil pipelines.
“Pipelines delivering hydrocarbons from Kazakhstan to China
have been put in service,” says Madina Sypatayeva, the managing
partner at Linkage & Mind in Almaty.

Kyrgyzstan and China “plan to continue co-operation in such
future projects as the Kazakhstan-Kyrgyzstan-China oil pipeline,
the Turkmenistan-Kyrgyzstan-China gas pipeline and investments
to build new hydroelectric power plants,” adds Ulan Tilenbaev,
the managing partner at Kalikova & Associates in the Kyrgyz
capital, Bishkek.

In terms of business connections, the telecoms market in
Central Asia is luring Chinese investors. In Kyrgyzstan, for
example, telecoms is recognised as a priority area for foreign
investment by The Sustainable Development Strategy for
2013-2017 issued by the government.

In Tajikistan, “the major Chinese telecoms equipment suppliers
are already quite successful in the market, with great potential to
increase their investments”, observes Denis Bagrov, a partner at
Colibri Law Firm, with Tajik projects as part of his work.

In Uzbekistan, the country’s economy “needs high-end tech-
nological and industrial input”, says Anvar Ikramov, a partner
at ASHUR Law Firm in Tashkent. “China is the closest country
that can provide such input into most [strategic] spheres of the
economy.” He says the Uzbek government is actively seeking
foreign direct investment in such spheres as telecoms and elec-
tronics.

From a legal perspective, China-Central Asia links are evident
in some international treaties; China has already signed double
taxation avoidance treaties with Kazakhstan, Kyrgyzstan,
Mongolia, Tajikistan, Turkmenistan and Uzbekistan.

But the relationships are far from that simple. “Chinese
investors should strengthen their assessment of the legal environ-
ment and legislative trends in each country,” warns Xiao Zhande,
a senior partner at Beijing Rainmaker Law Firm. “In Central Asian
countries, legislation changes frequently, law enforcement needs
to be more transparent and efficient, and corruption exists in ju-
diciaries and administrative authorities — investors in Central Asia
need to consider all these factors.”

China also faces growing competition from other countries.
“Besides China, countries including Korea, Japan and those in
Central and Eastern Europe have also been actively penetrat-



MR “BRENABIEANTEFR [ SR ] USRI ERAN
MEZRT, FERE5E%ZATEBRIIN.” AR, SZE5IRE
REAABEREFRESTURRI K G EER E.

NERNAES, FESHILZ BB REANE—LERE
Ak i, hESKEFER. EREH. K EER. TESEME
ZH R EEEI T AR WEERZL.

A, HE - P XRITIFE EXAIRAOABAE R "HERAE
Rriz fnsg 3t & A~ E S A B INME RN K iR H A F B L=
WERMESIERGAABSEBIREE, "FIERNIIEER
PR, PEAREMEMLRERHES, AEMTHHEEEN
). ZEPTERKNRATEERILEE."

REFENHREEMERNTERENBEEEM. “REKRT
REMSN, BE. BA ARREER AP X RRESE, £5)
TEEENTE. HaER.

H—SRIFEHN B ARSI TW B RE—LhTER
HRESk. —EERMAFRERE, BARMEZEERHEFER
EAWERR. £ TXF, TP &ER FRERE—FIE
REWNERAPTHTER.

e iEseHTiE

FIERRTERBESEROHERER, RBEPIEHE
RN 2 ST B RS (E AR X E A b2l g &1E
FIbEEREA—MRERSL BB E .

“RIFFOIERIE, PR E AR ELFTNEZIUENERT,
AIESEFRLORBRIERKZE 30 X" FLEREIMESZETN
RARBHAEEIA Marla Valdez 4+ 4Biji . Valdez i = & IZ BT
EHRIEF AL %o

‘BiERELZ BRI, 18 MAELMEB AT =RR
TugpiEl." Valdez #to HA—TUA=ERE (M TR R EERX)
(Law on Subsurface and Subsurface Use). Valdez #4583, A
M RASERT AT, FISMNE AR A TR WS RELRE
M&TE R BT I A BT L SERAAR E, FH R EIME BRI TR A
EXEZSAEERFERERREENERT, HHXEREERIA
ATRERL X FHMZZ 5" Valdez #MFEi5t o

M EE e HTIE B A B A RIE T B S SR AT s EAR AR
BREMNEN. “ERFETE, BER EMRBUEITIMNE R T EH
Ril. BREAZEMEZEHE, EZECLBHTREUER
Hle” Byt

BTEARENES, SRERFEZTEUTFHER—1FE
EIEA R E)E, “IRTER N — AR EE A, Bl EAR
EHITAHRBSEIINFIEILE," Valdez . 11T, “ErRliFE
BB BRERNAEER REFNEN— 1N FHE. ASESKE
M2, BEREAEREEEIRE TIX—8. “EIdX/LER, 155
RATE—EEEITRERRELE; [ Bl 1 SETABEITRA
LR, MAREASERAEILFELIE." Valdez #io

FRRXABR—ANHFEE. BiIERHFLEZYIXES SN
BHER, TEHREMNE AT ITENR THLE." Linkage & Mind
BINESARABEDAESREIT Yerzhan Manasov &R7R.

THE FOUR SEAS

o T 5 HG 32 T B L B
LRI A T 2 Y

In Central Asian countries,
legislation changes frequently ... and
corruption exists in judiciaries

BhiE

Xiao Zhande
EETRICRINELZET
[SES=RION

Senior Partner

Beijing Rainmaker
Law Firm

ing into the Central Asian market. They've got some important
projects,” Xiao says.

Within the region, some nations are showing a tendency to
protect more heavily strategic industries like natural resources.
Some are also undergoing transitions fraught with political and
legal uncertainty. Looking at each respectively will be helpful to
your business connection with this region.

Kazakhstan

The bilateral passion for strengthening economic ties is
embodied in the construction of the China-Kazakhstan Horgos
International Border Co-operation Centre, the first of its kind in
Central Asia. The centre is to be developed into a port with free
trade and investment opportunities. “A special legal regime has
been set up to allow citizens of the two countries to stay within
the boundaries of the centre for up to 30 days without needing
to obtain a visa,” says Marla Valdez, a partner at SNR Denton in
Almaty who manages the firm’s Central Asia practice.

“As Kazakhstan has developed, it has also passed legislation
to strengthen the government’s control over its mineral resources
sector,” Valdez says. One example is The Law on Subsurface and
Subsurface Use. Valdez says that prior to any acquisition in the
oil and gas or mining sectors, foreign and local companies must
obtain the state’s waiver of its priority right and the competent
authority’s consent. “The competent authority’s consent can be
granted, provided such transfer will not entail violation of Kazakh-
stan’s law on national security,” she adds.

The tight grip on control is likely to ease in the near future.
“Regarding the natural resources sector, Kazakhstan is now
studying the cancellation of restrictions on foreign investment.
Specific regulations haven’t yet been issued, but the country has
made it clear that the limits will be cancelled,” Xiao says.

Compliance, however, seems to be a touchy issue in Kazakh-
stan. “Kazakhstan has had very strict legislation that can easily
turn a commercial non-compliance issue into a criminal offence,”
Valdez says. She believes “the delinking of commercial activities
from Kazakhstan’s criminal code” is an area that needs improve-
ment. The good news is the government appears to be aware
of this. “In the past few years, Kazakhstan has been amending
its criminal laws and its business laws so that violations are
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dealt with through penalties and fines, and not through possible
criminal violations,” Valdez says.

Employment is another thorny issue. “Recently the govern-
ment of Kazakhstan has closely followed the employment
market situation, especially the position of employees of foreign
companies,” observes Yerzhan Manasov, a senior associate at
Linkage & Mind in Almaty.

“Chinese companies are frequently interested in regulation
of employment relationships, in particular with respect to ethnic
discrimination of employees, which for instance can be expressed
as a significant difference of salary between an expat and Kazakh
employee for similar work,” Manasov says.

Besides natural resources, another field that might be worth
attention is the space industry. Kazakhstan's co-operation with
Russia over the Baikonur launch site in the Kazakh steppe has
been reported to rely on a continuous injection of expertise
and investment from Russia, which has caused uncertainty.
Meanwhile, Kazakhstan has voiced its strong will to further
develop Baikonur and its space industry. The door might be
opened to other key countries in this industry.

Mongolia

Michael Aldrich, a partner at Hogan Lovells in Ulaanbaatar,
last year praised the speed and ease of doing business in
Mongolia (China Business Law Journal volume 3 issue 8, page
12). However, after last year's general election, “There has been
a sea change in foreign investment law and policy in Mongolia,
where there is now more complexity and less clarity in a way
that is similar to other emerging markets in Asia,” Aldrich says.
“Generally, there is a growing sentiment among Mongolian politi-
cians questioning the value of foreign investment, and this has
produced laws and regulations that create more administrative
obstacles to conducting business here.”

Mongolia has particularly tightened its control over natural
resources. In May 2012, the Mongolian parliament passed the
Law on Foreign Investment in Business Entities Operating in
Sectors of Strategic Importance. This new law defines minerals,
banking and finance, as well as media and telecoms, as sectors of
strategic importance. A foreign buyer in these sectors can trigger
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government approval procedures if the transaction causes national
security concerns — for example, if the foreign investor intends to
acquire one-third or more of the shares of a strategic company.

“The law is ambiguous and uncertain in many aspects and as
such significantly raises risks for foreign corporations [in strategic
sectors],” says Artem Klimenko, a partner at Colibri Law Firm
in Ulaanbaatar. Aldrich agrees. “There are vague terms in the
law which unfortunately have not been clarified by the proposed
implementation regulations.”

Some sources say the law was a response to a proposed ac-
quisition by a Chinese state-owned company of a majority stake
in a large Mongolian coal mine, but Klimenko says, “it seems that
‘resource nationalism’ is not only aimed at Chinese investors, as
evidenced by continuing efforts of a group of policy makers to re-
negotiate the Oyu Tolgoi [a large copper and gold mine in Mongolial
investment agreement signed with Australian giant Rio Tinto.”

Klimenko also gives a word of warning about revisions to
Mongolia’s Minerals Law, published by the Office of President in
December 2012. “If adopted in its current edition, the law would
introduce a more nationalistic and less investor-friendly mining
regime,” he says, including foreign ownership restriction and pre-
emptive right of the state upon transfer of licences.

Despite the current wave of resource nationalism, Klimenko
still sees grounds for “cautious optimism”, citing Mongolian
President Tsakhia Elbegdorj’s recent statement that the country
should respect the Oyu Tolgoi agreement, indicating progress in
talks between the government and Rio Tinto over controversial
issues. “It is also expected that the controversial foreign invest-
ment law will be revised soon, and the new draft minerals law
is being discussed widely, with participation of the business
community, while its adoption is postponed,” Klimenko says.

Uzbekistan

Umid Aripdjanov, a partner at Colibri Law Firm in the Uzbek
capital, Tashkent, says the country generally offers four invest-
ment regimes: (1) individualised regime: a specific invest-
ment agreement (IA) with the government, production sharing
agreement (PSA) or joint venture (JV) arrangement; (2) beneficial

% | CHINA BUSINESS LAW JOURNAL [FE]
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regime: the two free economic zones, Navoi and Angren; (3)
preferential regime: the foreign direct investment (FDI) encour-
agement programme; and (4) general investment: tax, foreign
exchange laws, etc.

“A large-scale investment project that aims at establishing the
production facilities in prioritised industries may be protected by
a specific 1A with the Uzbekistan government outlining individual
tax and other benefits and preferences,” Aripdjanov says.

However, “usually IAs are concluded with ‘strings
attached’”, says ASHUR's |kramov. He reminds investors “to
thoroughly examine obligations of Investors” before entering
into such agreements.

Aripdjanov says major roadblocks for Chinese investors include
“convertibility of national currency into freely convertible currency
and tax burden at the start of business”. But he’s confident that
these issues can be easily alleviated through such strategies as
“negotiating an exemption with the Uzbekistan government in
relevant I1As and/or a JV arrangement for a large-scale project”, or
“placing the business in ... Navoi or Angren”.

Challenges are also coming from a third country. “A big
stumbling block for the Chinese is Korean business,” Ikramov
says. While Koreans are actively investing in processing and
manufacturing projects, Chinese usually invest in raw materials
exported to China. “If this situation continues, it might turn
out that the government may become unwilling to export raw
material, and rather may want to process raw material in
factories built by Koreans,” Ikramov says. “The only strategy
may be to do just like what Koreans are doing — investing into
end-product production.”

Apart from that observation, there seems to be other areas
where China should be digging deeper. “In our view, Chinese
companies underestimate the growth potential in high-tech or
light industries in Uzbekistan,” Aripdjanov says. He says there is
“a good deal of benefits” granted by the Navoi and Angren zones,
especially regarding foreign exchange controls and customs.
“These benefits significantly mitigate practical hurdles experi-
enced by domestic companies,” he adds.

Kyrgyzstan

Kyrgyzstan is “promoting a convergent system of economy
based upon such key principles as free entrepreneurship, a
free pricing system, free competition, and state regulation,”
says Tilenbaev, of Kalikova & Associates. “In terms of invest-
ment benefits, Kyrgyz Republic offers equal investment rights
for local and foreign investors, free currency conversion, capital
repatriation and other various statutory investment protection
guarantees,” says Azim Usmanov, a partner at Colibri Law Firm
in Bishkek.

The country’s effort in improving its investment climate is
ongoing. According to Kyrgyzstan's Projection of Socio-Economic
Development for 2013 and 2014-2015, Tilenbaev says the
Kyrgyz government will minimise government intervention in
business affairs, for example by reducing the number of permit
and inspection bodies, to restore the investment attractiveness
of the country and encourage investment in priority sectors. The
government also introduced, in July 2012, a visa-free regime for
citizens of more than 40 countries.

But prospects in the mineral resources sector are not so
exciting. “Kyrgyzstan previously allowed mineral resources to be
transported abroad for processing,” Xiao of Beijing Rainmaker
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THE FOUR SEAS

Law Firm says, “but now some projects require investors not to
transport important minerals abroad for processing. In future
such requirements may be upgraded into legal regulations.”
Instability and uncertainty with Kyrgyz legislation are identi-
fied by Tilenbaev as stumbling blocks for international business.
However, he adds the trouble can still be alleviated. According
to Kyrgyz investment law, “a foreign investor [is] granted the
freedom to choose within 10 years from the beginning of the
investment activity — or within the term provided [by] invest-
ment agreement, if a foreign investor enters into such — condi-
tions most favourable for such investor, should investment, tax,
customs legislation of Kyrgyzstan be amended,” Tilenbaev says.

Tajikistan

“We see no stumbling blocks in all developments made in
Tajikistan in the past as they are all aimed to simplify business
operations in the country for the foreign investors,” says Colibri’s
Bagrov. Tajikistan achieved at least two important developments
in the international arena recently. On 2 March, the country
became a member of the World Trade Organisation. And in
August last year, the country acceded to the Convention on the
Recognition and Enforcement of Foreign Arbitral Awards (the
New York Convention), and the convention for Tajikistan already
entered into force in November 2012.

Internally, the country adopted the Law on Public Private
Partnership at the beginning of this year, providing an attrac-
tive option for investment in key sectors such as energy and
infrastructure. All this is viewed favourably by Chinese investors.
“Chinese investors are particularly active in cement production
projects in Tajikistan, as well as in construction of power plants,
road and bridge rehabilitation,” says Bagrov.

Turkmenistan

“As the Turkmen economy is mostly dependent on hydro-
carbons, most of the laws that in one way or another provide
benefits are in most cases applicable to hydrocarbon players,”
notes Otabek Suleimanov, a partner at Colibri Law Firm who co-
ordinates the firm’s Turkmen practice. A project on developing
natural resources is normally carried out through a production
sharing agreement.

However, Suleimanov says “unawareness of local market
realities and the embryonic state of laws in Turkmenistan” can
cause the biggest trouble for Chinese investors. “Unlike in
other CIS [Commonwealth of Independent States] countries,
the process of registering branches of foreign companies in
Turkmenistan is very complicated and requires approval from an
inter-ministerial committee.”

State companies of Turkmenistan are the major parties
Chinese companies need to deal with. Unfortunately, as the
Turkmen law is evolving, “many Western legal concepts are not
popular, or even known, to representatives of Turkmen state
companies, which further complicates the process of negotia-
tions,” Suleimanov says.

Another headache is that Turkmenistan is not a party of the
New York Convention. “It means that foreign arbitration awards
are not formally enforceable in Turkmenistan,” Suleimanov says.
“Unfortunately there are not many ways to minimise or alleviate
this challenge, other than seeking for property of Turkmen
companies outside of Turkmenistan.” [l
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