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1 Overview

1.1 What are the main trends/significant developments in the
project finance market in Kyrgyzstan?

Project finance market in Kyrgyzstan is mostly represented by
project financing in the mining sector where large amounts of
funding are required to be raised. Given that only one large gold
mine is currently fully operated in Kyrgyzstan, numerous other
mineral deposits with fairly attractive reserves of precious, rare
earth metals, and uranium etc., are frozen at the exploration stage,
waiting for funding to proceed to the development stage; therefore,
growth of the project finance market, in particular in the mining
sector, is expected to take place in the near future.

As the political situation becomes more stable, public & private
partnership projects in power engineering, infrastructure, transport
and telecommunication may also become the key areas for project
financing.

1.2 What are the most significant project financings that have
taken place in Kyrgyzstan in recent years?

One of the largest recent project financings is financing of Kumtor
gold mine (the biggest operating mine in the country) provided by
EBRD for US$ 150 mln in 2011. Another project financing of the
major gold deposit named Andash for US$100 mln is currently
frozen due to the issues with the local community.

2 Security

21 Isit possible to give asset security by means of a general
security agreement or is an agreement required in
relation to each type of asset? Briefly, what is the
procedure?

Civil Code and Law on Pledge provide for the following types of
security: (i) pledge of movable property; (ii) mortgage of
immovable property; and (iii) pledge of rights. The law establishes
specific requirements on execution and perfection of the security
agreements subject to the collateral; albeit the law does not require
to execute separate security agreement for each type of the
collateral, in practice, separate security agreements are executed,
taking into account the specifics on the execution and perfection
subject to type of the collateral (movable, immovable or rights)
established by the law and with a view to avoid the additional
procedures and requirements, which differ depending on nature of

the collateral. For instance, mortgage agreement requires state
registration with the public registration authority and notarisation
while agreement on pledge of movable property is not subject to
notarisation and is to be registered when amount of the secured
obligation exceeds 30,000 KGS (approx. US$ 650).

Agreement on pledge/mortgage is made in writing and must contain
the names and addresses of the parties, a description and value of
the secured obligation, identification of the collateral and its value,
and the validity period and enforcement procedure (judicial or
extrajudicial). It is worth noting that agreement on the extrajudicial
enforcement may be incorporated into the body of the agreement on
pledge of movable property and has to be executed as a separate
document for the mortgage.

2.2 Can security to be taken over real property (land), plant,
machinery and equipment (e.g. pipeline, whether
underground or overground)? Briefly, what is the
procedure?

Civil Code of Kyrgyzstan provides for the following types of property:
movable; immovable property; and rights. Movable property includes
equipment, machinery, securities, and intangibles such as rights etc.
Immovable property is represented by the land, subsoil, building,
constructions and other assets firmly attached to the land.

Security can be taken over both movable (pledge) and immovable
(mortgage) property. It is a concept of the Kyrgyz law that mortgage
is a special type of pledge over immovable property, including the
mortgage of enterprise as a property complex. It must be noted that
foreign nationals and companies are only entitled to use the land in
Kyrgyzstan, but can’t own it, therefore, the foreign chargee having
acquired the land as a result of the mortgage enforcement, must sell
this land within one year after it is so acquired.

The collateral in Kyrgyzstan normally comprises all types of the
collateral including equipment, machinery, various rights etc., as
movables, and land, buildings etc., as immoveables.

2.3 Can security be taken over receivables where the chargor
is free to collect in the receivables in the absence of a
default and the debtors are not notified of the security?

Briefly, what is the procedure?

Kyrgyz law allows taking security over the receivable on the
chargor’s bank account, which may be collected by the chargor in
case of no default. The security over receivables is created by
executing an agreement on pledge of funds on the chargor’s bank
account between the chargor, chargee and a servicing bank where
the terms of such pledge are stipulated. Such pledge is to be
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registered in case it secures an obligation with the value exceeding
30,000 KGS or approx. US$650 to be valid and enforceable.

2.4 Can security be taken over cash deposited in bank
accounts? Briefly, what is the procedure?

Security can also be taken of the cash deposited in bank accounts
under the pledge agreement executed between the chargor, chargee
and a servicing bank. The chargee is authorised to enforce such
pledge immediately, in case of default. It is worth noting that the
chargee may face certain difficulties with enforcement of the pledge
where the collateral is cash in domestic currency through a public
sale given that cash is a payment tool itself; therefore, it is
recommended having security over the cash in foreign currency,
which may be sold at a public sale for the local currency.

2.5 Can security be taken over shares in companies
incorporated in Kyrgyzstan? Are the shares in certificated
form? Briefly, what is the procedure?

Security over shares in companies incorporated in Kyrgyzstan may
be created in form of a pledge agreement. It must be noted that title
to the shares (participating interests) in a Limited Liability
Company is evidenced by its Foundation Agreement, Articles of
Association and Extract from the Unified Register of Legal Entities.
Shares of the Joint-Stock Companies are non-documentary and are
reflected in an electronic form. Register of a Joint-Stock
Company’s sharcholder is kept either by the in-house or
independent registrar.

No notarisation is required for perfection of the security over
shares/participating interests, however registration of the pledge of
shares/participating interest securing an obligation, which value
exceeds 30,000 KGS or approx. US$650 is necessary for the
pledge to be a valid and enforceable document.

It is worth noting that in case of enforcement of the security over
shares/participating interest in a Closed (Private) Joint-Stock
Company and Limited Liability Company, other shareholders enjoy
the right of first refusal.

The security perfection procedures are not too costly in Kyrgyzstan
and do not take a substantial amount of time provided that all
documents submitted for notarisation/registration are in order.

2.8 Are any regulatory or similar consents required with
respect to the creation of security over real property
(land), plant, machinery and equipment (e.g. pipeline,
whether underground or overground) etc.?

There are mainly no regulatory consents required for creation of
security over the movable or immovable private property, other
than corporate approval, or consent of the owner, in respect of
private property or approvals of the competent state authorities, in
relation to the state owned property.

The exceptions are enforcements of the mortgages/pledges where
the collateral is a strategic asset and the Government enjoys its right
of first refusal. Strategic assets include deposits, airports, and gas
pipelines. Another example, is consent of the mining authority
required for pledge of the mining rights.

3 Security Trustee

3.1 Regardless of whether Kyrgyzstan recognizes the
concept of a “trust”, will it recognise the role of a security
trustee or agent and allow the security trustee or agent
(rather than each lender acting separately) to enforce the
security and to apply the proceeds from the security to
the claims of all the lenders?

Kyrgyz law does not recognise the concept of “trust”; only the
creditors/lenders can hold security interests in their capacity of
pledgees/mortgagee.

There are concepts of pledge manager appointed by the chargee and
enjoying all rights of the chargee and enterprise manager in case of
enterprise mortgage responsible for the enterprise management and
its preparation for sale enjoying rights of the enterprise
management bodies once appointed, but these concepts are not
similar with a ‘trustee concept’.

2.6 What are the notarisation, registration, stamp duty and
other fees (whether related to property value or
otherwise) in relation to security over different types of
assets (in particular, shares, real estate, receivables and
chattels)?

Security over the immovable property is subject to mandatory
notarisation and registration in Kyrgyzstan. Fee for notarisation of
a mortgage agreement is 300 KGS (US$6.50), and registration fee
is 586 KGS (US$12.60).

Security over movable property is subject to mandatory registration in
case value of the secured obligation exceeds the amount of 30,000
KGS or approx. US$650. Fee for notarisation of a pledge agreement
is 1,000 KGS (US$22), and registration fee is 120 KGS (US$2.50).

No other stamp duties or charge are payable apart from the
notarisation and registration fees.

2.7 Do the filing, notification or registration requirements in
relation to security over different types of assets involve a
significant amount of time or expense?

In light of the Kyrgyz law, security is perfected by notarisation, and
registration of the security documents, with the competent state
registration authorities, as applicable.

3.2 If a security trust is not recognised in Kyrgyzstan, is an
alternative mechanism available (such as a parallel debt
or joint and several creditor status) to achieve the effect
referred to above which would allow one party (either the
security trustee or the facility agent) to enforce claims on
behalf of all the lenders so that individual lenders do not
need to enforce their security separately?

Kyrgyz law does not provide for similar mechanism to eliminate the
need to enforce security separately. Each lender holding its security
interest is to enforce its security interest on its own, and creation of
security does not contemplate transfer of title to the collateral, to the
chargee.

4 Enforcement of Security

4.1 Are there any significant restrictions which may impact
the timing and value of enforcement, such as (a) a
requirement for a public auction or the availability of court
blocking procedures to other creditors/the company (or its
trustee in bankruptcy/liquidator), or (b) (in respect of
regulated assets) regulatory consents?

Enforcement of security in Kyrgyzstan can be judicial or
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extrajudicial subject to agreement of the parties. Judicial
enforcement can be time and effort consuming, due to possible
appeals from the chargor or other creditors.

Extrajudicial enforcement is more straightforward, but in practice
often goes through a public sale to avoid any possible disputes from
the chargor or other parties concerned.

As noted earlier, there are restrictions applicable to enforcement of
pledges/mortgages where the collateral includes strategic assets
triggering the Government’s right of first refusal in case of their
sale/transfer.

It must be noted that right of a secured creditor are not affected by
the bankruptcy proceedings.

6 Foreign Investment and Ownership
Restrictions

6.1 Are there any restrictions, controls, fees and/or taxes on
foreign ownership of a project company?

Laws of Kyrgyzstan do not set forth any restrictions on foreign
ownership of a project company, other than those related with the
use of land.

6.2  Are there any bilateral investment treaties (or other
international treaties) that would provide protection from
such restrictions?

4.2 Do restrictions apply to foreign investors or creditors in
the event of foreclosure on the project and related
companies?

There are no restrictions, apart from when the collateral is land.
Foreign nationals and companies can only use, but not own, the
land in Kyrgyzstan, except for the case of mortgage crediting.

Foreign banks and financial & credit institutions can own the
agricultural lands within one year in case they are acquired as a
result of enforcement.

5 Bankruptcy Proceedings

5.1 How does a bankruptcy proceeding in respect of the
project company affect the ability of a project lender to
enforce its rights as a secured party over the security?

Secured lender has a priority right under the bankruptcy
proceedings, as compared to other creditors in case the security is
valid and enforceable. Collateral of a secured creditor is not
included into liquidation estate and is transferred to the charge for
enforcement. In case the enforcement proceeds are not sufficient to
satisfy the secured creditor’s claims, the secured creditor becomes
a third tier unsecured creditor and its unsatisfied claims may be
satisfied pro rata to claims of other third tier creditors.

5.2 Are there any preference periods, clawback rights or
other preferential creditors’ rights (e.g., tax debts,
employees’ claims) with respect to the security?

Kyrgyz law on bankruptcy provides that the collateral is not
included into to the liquidation estate; therefore, a secured creditor
is entitled to satisfy its claims independently from claims of the
unsecured creditors and subject to its ranking in case other secured
creditors are present.

5.3 Are there any entities that are excluded from bankruptcy
proceedings and, if so, what is the applicable legislation?

Please see question 5.2.

5.4  Are there any processes other than court proceedings
that are available to a creditor to seize the assets of the
project company in enforcement?

Kyrgyz laws provide for the extrajudicial enforcement as long as
the relevant provisions are included in the security agreement or
represent a separate agreement on extrajudicial enforcement.

Many bilateral treaties on protection of investment are in place with
many of the European, Asian and former USSR countries.

6.3 What laws exist regarding the nationalization or
expropriation of project companies and assets? Are any
forms of investment specially protected?

The key laws regulating nationalisation or expropriation of project
companies and assets are the Constitution, Civil Code and Law on
Investments, as well as international bilateral and multilateral
treaties on mutual protection of foreign investments.

The Law on Investments states that the Government is entitled to
provide various benefits in the priority areas of economy by
executing the investment agreements and in case such agreements
contain tax, customs or other exemptions/benefits, they are subject
to ratification by the Parliament.

7 Government Approvals/Restrictions

7.1  What are the relevant government agencies or
departments with authority over projects in the typical
project sectors?

The Government and its relevant ministries and agencies are
responsible for overall coordination of strategic project sectors, such as
mining, power generation transportation etc., within their competence.

The Parliament ratifies the investment agreements containing
various exemptions and benefits.
By way of example:

1. State Property Fund under the Government is responsible for
privatisation of the state owned assets;

2. State Inspectorate on Environmental and Technical Safety —
for monitoring and compliance with the environmental and
technical requirements;

3. Ministry of Economy and Antimonopoly Policy - for the
antitrust clearance;

4. State Agency on Geology and Mineral Resources under the
Government — licensing and control of the mining sector;

S. National Bank is the regulatory and licensing authority in the
banking and financial sector; and

6. State Communication Agency under the Government is the
licensor and coordinator within the telecom sector.
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7.2  Must any of the financing or project documents be
registered or filed with any government authority or
otherwise comply with legal formalities to be valid or
enforceable?

All the financing or project documents must be duly executed and
translated into either Russian or the Kyrgyz language if they were
originally prepared and negotiated in another language (e.g.
English). It is not strictly required that this translation be certified,
except where such documents are filed with relevant authorities.

7.3 Does ownership of land, natural resources or a pipeline,
or undertaking the business of ownership or operation of
such assets, require a licence (and if so, can such a
licence be held by a foreign entity)?

Ownership of assets alone would not typically trigger licensing
requirement under the Kyrgyz law. Meanwhile, operation of certain
assets, e.g. natural resources, pipeline, telecommunications
equipment etc., is subject to licensing. A foreign entity operating
through its Kyrgyz subsidiary or by virtue of shareholding in a
company, registered in Kyrgyzstan, shall be allowed to obtain such
a licence.

Operations in key business areas including, but not limited to,
mining, subsoil use, extraction and processing of minerals,
telecommunications, pharmaceuticals, wholesale trade, etc., are
subject to licensing.

The exhaustive list of licensable activities in Kyrgyzstan is
approved and regulated by the Law on Licensing.

7.4 Are there any royalties, restrictions, fees and/or taxes
payable on the extraction or export of natural resources?

Bonuses and royalties are the main specific mining taxes payable by
a resident company in Kyrgyzstan. Bonus is a one time payment
payable for obtaining a mineral right. Amount of the bonus depends
on the quantity of reserves to be used under a mining right granted
and type of natural resource.

Royalties are payable under the Kyrgyz tax law for the extraction of
natural resources in Kyrgyzstan. Rate of royalty is subject to the
type of a natural resource and amount of reserves extracted.

Income of non-residents received from extraction of the natural
resources, is subject to 10% withholding tax.

Resident companies engaged in the mining sector operating in
Kyrgyzstan also pay other applicable taxes.

The export VAT rate is 0%.

Please note that the competent state authority can exercise its right
of refusal to purchase precious metal or their concentrates to be
exported.

7.5 Are there any restrictions, controls, fees and/or taxes on
foreign currency exchange?

without a permanent establishment in Kyrgyzstan is subject to 10%
withholding tax.

7.7 Can project companies establish and maintain onshore
foreign currency accounts and/or offshore accounts in
other jurisdictions?

Project companies are entitled to open and maintain onshore foreign
currency accounts. Offshore accounts may be opened by the
Kyrgyz resident companies, but these accounts are to be registered
with the National Bank.

7.8 Is there any restriction (under corporate law, exchange
control, other law or binding governmental practice or
binding contract) on the payment of dividends from a
project company to its parent company where the parent
is incorporated in Kyrgyzstan or abroad?

There are no such restrictions in Kyrgyzstan; dividends paid abroad
are subject to the withholding tax of 10%.

7.9 Are there any material environmental, health and safety
laws or regulations that would impact upon a project
financing and which governmental authorities administer
those laws or regulations?

Kyrgyz companies are required to comply with numerous
environmental, health and safety requirements. Compliance with
these requirements is monitored by the state regulators in various
sectors. Normally, it is a requirement of the lender(s) that the
project company complies with all applicable regulations in order to
finance the project.

7.10 Is there any specific legal/statutory framework for
procurement by project companies?

Public procurement is subject to specific regulatory framework in
Kyrgyzstan. Procurement by project companies, where
procurement involves financing arranged by private funds, or
through foreign lending institutions, and not guaranteed by the
Government, is subject to general commercial regulations and
procurement practices. In this case, a “freedom of contract”
principle shall govern procurement mechanics under relevant
contractual arrangements.

Legal entities having state as their shareholder are subject to the
public procurement procedures.

8 Foreign Insurance

8.1  Are there any restrictions, controls, fees and/or taxes on
insurance policies over project assets provided or
guaranteed by foreign insurance companies?

There are no such restrictions, apart from the anti-money
laundering requirements in Kyrgyzstan.

7.6  Are there any restrictions, controls, fees and/or taxes on
the remittance and repatriation of investment returns or
loan payments to parties in other jurisdictions?

There are no restrictions preventing a foreign shareholder from
receiving and repatriating dividends. Income of non-resident

Only insurance companies licensed in Kyrgyzstan are allowed to
insure risks in Kyrgyzstan. Once insured with a Kyrgyz insurance
company, these risks may be reinsured by a foreign insurance
company. Reinsurance is normally required by foreign investors
under major project finance projects.
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8.2 Are insurance policies over project assets payable to
foreign (secured) creditors?

It is standard practice in Kyrgyzstan that foreign (secured) creditors are
appointed as loss payees under insurance policies over project assets.

9 Foreigh Employee Restrictions

9.1 Are there any restrictions on foreign workers, technicians,
engineers or executives being employed by a project
company?

Any foreign workers (without distinction between different
categories) secking employment in Kyrgyzstan must obtain work
permits prior to starting their work. Resident employer is also to
obtain a permit for use of foreign workforce in addition to the work
permit obtained by each foreign employee. Ministry of Youth,
Labor and Employment issues a work permit for the maximum
period of one year, which may then be renewed based on
application.

10  Equipment Import Restrictions

10.1 Are there any restrictions, controls, fees and/or taxes on
importing project equipment or equipment used by
construction contractors?

There are standard customs and security rules that apply to imports
of equipment to Kyrgyzstan. In certain cases, where special-
purpose equipment or products enter Kyrgyzstan, a permit of the
relevant governmental agency may be required.

10.2 If so, what import duties are payable and are exceptions
available?

The following duties are paid in case of import of equipment, spare
parts, components and raw materials to Kyrgyzstan:

] customs tariffs (5-15%, Kyrgyzstan as a WTO member
grants favourable customs regime the list of WTO countries,
Russia, Georgia and PRC);

] excise tax (rate is subject to the type of excisable products,
basic rate is set forth in the fixed Som equivalent based on a
calculation unit);

] import VAT (at the rate of 12%); and

] customs clearance fee (at the rate of 0.15%).

11 Force Majeure

11.1 Are force majeure exclusions available and enforceable?

Force Majeure exclusions are enforceable under the Kyrgyz laws.

12  Corrupt Practices

“corruption” as, profit-motivated actions of the officials,
performing certain responsibilities in public sector, intended to gain
illegal benefits that subsequently lead to the breach of their duties
imposed on them by the status of a state official.

Corruption embraces bribery, larceny, negligence, and
appropriation of public and private property by the state officials, as
well as the malpractice.

Corruption is punished by imprisonment for up to 20 years;
nevertheless, the level of corruption in Kyrgyzstan remains high.

13  Applicable Law

13.1 What law typically governs project agreements?

Although the application of Kyrgyz law is mandatory in certain
types of transactions (e.g. transactions between Kyrgyz legal
entities), the choice of foreign law by a Kyrgyz legal entity in other
contracts with a foreign counterparty should be recognised, and
given effect to, by the Kyrgyz courts, unless the consequences of
the application of foreign law contravene Kyrgyz public order.
Therefore, there is no particular need for a project agreement to be
governed by local law in order for such agreement to be valid and
enforceable in light of the of Kyrgyz laws.

When foreign law is the choice of governing law, the mandatory
provisions under Kyrgyz law, in respect of methods, and procedure
involving performance of the agreement, shall still apply. Hence
for a project agreement to be enforceable by a Kyrgyz court, it must
be valid under the Kyrgyz law, even though the governing law is
foreign law. The foreign law shall be used by the Kyrgyz court to
interpret provisions of the project agreement with regard to the
rights and obligations of the parties, as well as to the consequences
of non-performance or undue performance of the obligations.
However, the enforcement procedures shall be performed in
accordance with the Kyrgyz law, should the agreement be enforced
locally.

13.2 What law typically governs financing agreements?

English law is typically a choice of foreign law in cross border
transactions. This choice of foreign law for financing agreements
is acceptable under the Kyrgyz law (except for security transactions
involving Kyrgyz based real estate). However, the mandatory rules,
bankruptcy rules etc. and Kyrgyzstan’s public policy, remain
applicable.

13.3 What matters are typically governed by domestic law?

The security documents in respect of the property registered in
Kyrgyzstan are required to be governed by the laws of Kyrgyzstan.

14 Jurisdiction and Waiver of Immunity

14.1 Is a party’s submission to a foreign jurisdiction and waiver
of immunity legally binding and enforceable?

12.1 Are there any rules prohibiting corrupt business practices
and bribery (particularly any rules targeting the projects
sector)? What are the applicable civil or criminal
penalties?

The Anti-Corruption Law of the Kyrgyz Republic defines

Kyrgyzstan is not party to any multilateral or bilateral treaties with
any western jurisdiction or the United States for the mutual
enforcement of court judgments. Consequently, should a judgment
be obtained from a court in any western jurisdiction or the United
States, it is highly unlikely to be given direct effect by the Kyrgyz
courts.
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Article 168 of the Kyrgyz Civil Code specifies that the state
(represented by the government) takes part in relationships
regulated by civil legislation, on an equal basis with other
participants and is liable for its undertakings with its own property
excluding the cases provided by law.

15 International Arbitration

15.1 Are contractual provisions requiring submission of
disputes to international arbitration and arbitral awards
recognized by local courts?

Kyrgyzstan is a party to the 1958 New York Convention on the
Recognition and Enforcement of Foreign Arbitral Awards.
Accordingly, a foreign arbitral award obtained in a state which is
party to that convention should be recognised and enforced by a
Kyrgyz court, subject to the qualifications in the UN Convention
and compliance with the Kyrgyz civil procedure and the procedures
established by the Kyrgyz laws on commercial arbitration for the
enforcement of arbitration decisions. We note, however, that in
practice, reliance upon international treaties may require that
relevant Kyrgyz officials be supplied with more information as to
the effect and procedures under the treaty, which may not be
entirely consistent with the legislation relating to procedure or with
court rules. This could delay enforcement procedures in
Kyrgyzstan.

Arbitration clause is to be included into body of the agreement or is
to be made as a separate agreement with a set of the required
provisions in order to submit dispute to the international arbitration.

It must be noted that the scope of grounds for refusal to recognise
and enforce an arbitral award is wider under the Kyrgyz Civil
Procedure as compared with the same grounds of the UN
Convention.

15.2 Is Kyrgyzstan a contracting state to the New York
Convention or other prominent dispute resolution
conventions?

Please refer to question 15.1.

15.3 Are any types of disputes not arbitral under local law?

Disputes on administrative, family and employment matters and
matters in respect of real estate are resolved only by the courts of
Kyrgyzstan. Contractual disputes shall not be subject to arbitration,
unless otherwise provided by a specific arbitration clause in the
agreement.

15.4 Are any types of disputes subject to mandatory domestic
arbitration proceedings?

There are no such types of disputes that are subject to mandatory
domestic arbitration proceedings.

16  Change of Law / Political Risk

16.1 Has there been any call for political risk protections such
as direct agreements with central government or political
risk guarantees?

To the best of our knowledge, there have been no calls for political
risk protections; however, there are provisions on protection of
investments from the expropriation, nationalisation etc., in the
investment agreements between the Government and investors.

17 Tax

17.1 Are there any requirements to deduct or withhold tax from
(a) interest payable on loans made to domestic or foreign
lenders or (b) the proceeds of a claim under a guarantee
or the proceeds of enforcing security?

There is a withholding tax at the rate of 10% from an interest
payable on loans made to domestic or foreign lenders deducted at
source of payment. The withholding tax is applicable unless
otherwise is specified in a bilateral double tax treaty with the
foreign lenders’ country of residence. The proceeds of a claim
under a guarantee or the proceeds of enforcing security shall apply
to the extent they involve any amounts of interest.

There are no general tax incentives applicable to foreign investors
or creditors.

17.2 What tax incentives or other incentives are provided
preferentially to foreign investors or creditors? What taxes
apply to foreign investments, loans, mortgages or other
security documents, either for the purposes of
effectiveness or registration?

There are no general tax incentives applicable to foreign investors
or creditors.

18  Other Matters

18.1 Are there any other material considerations which should
be taken into account by either equity investors or lenders
when participating in project financings in Kyrgyzstan?

We do not anticipate any other material considerations at this point
of time.
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independent national expert for international organisations such
as UNDP, World Bank, DFID on the issues related with the
foreign investments and protection of creditor rights.
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Kyrgyzstan

Tel: +996 312 91 97 80
Fax:  +996 312 91 97 90
Email: denis.b@colibrilaw.com
URL: www.colibrilaw.com

Denis is a Senior Associate at our law firm with more than ten
years’ experience in mining law. He also focuses on corporate,
contractual, antitrust, telecommunication and aviation law. He
has also taken an active role in the transactions on cross-border
M&As, equity investment, project finance and security for a
number of the largest projects in Kyrgyzstan and Tajikistan.
Denis is fluent in English and Russian.

COLIBRINUAW

COLIBRI Law firm is a group of transactional lawyers working in emerging markets, with coverage in Georgia, Kazakhstan,
Kyrgyzstan, Mongolia, Tajikistan, Turkmenistan, Uzbekistan and UAE.

The types of clients its team has assisted range from Fortune Global 500 corporations to small start-up companies with operations

in a variety of sectors.

Having advised on complex transactions across the region which span from pioneering multibillion energy and upstream projects
to first public-private partnership medical projects, the firm specialises in a wide range of products generated by the firm’s
organically interacting practices staffed with lawyers coming from different cultures, industries and backgrounds. Most of the
partners and associates graduated from oldest US, German and UK law schools, and have previously worked in international law

firms.

In Uzbekistan, COLIBRI Law firm is ranked as top tier law firm by Chambers and Partners and PLC: Which Lawyer.
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Chapter 28

Mongolia

Colibri Law Firm

Sofia Shakhrazieva

Erkhembaatar Jargaltsengel

1 Overview

2 Security

1.1 What are the main trends/significant developments in the
project finance market in Mongolia?

Mongolia is currently experiencing an economic boom and a
rapidly developing industry. The more recent discoveries of
mineral deposits have led to a huge rush of their extracting by some
of the world’s leading mining companies. As a result, mining is
now a key industry accounting for 85 percent of the country’s
exports in 2011. Mongolia’s extensive mineral deposits have
attracted foreign investors, and the country is undergoing an
economic transformation through its mining boom. Mongolia
possesses copper, gold, coal, molybdenum, fluorspar, uranium, tin,
and tungsten deposits, among others, which account for a large part
of foreign direct investments and government revenues. Thus, the
country’s situation demands infrastructure development. The Law
on concessions, adopted in 2010, sets out legal framework for
private sector participation in the development of infrastructure
projects in Mongolia. The Mongolian Government has approved a
list of 121 projects, inviting private sector investments.
Furthermore, the Law on national development of banking, adopted
in 2011, sets out a legal framework for the Government to collect
investments for big projects.

1.2. What are the most significant project financings that have
taken place in Mongolia in recent years?

Mongolia is rich in minerals, in particular, coal, copper, iron ore and
precious metals. The mineral sector, as well as related processing
industries, has been for years the main area for project finance in
Mongolia. This trend is likely to persist in future.

The world’s leading copper and gold mine, Oyu Tolgoi, project was
financed with a USD 3.5 billion investment at the end of 2011.

Korea proposed a USD 260 billion investment for the world’s
leading coal project of Tavan Tolgoi just 2 days before the National
Development Bank successfully issued a USD 580 million bond for
foreign investors.

Further, the Government plans to collect investments of USD 6.2
billion for 100,000 household apartments, USD 7 billion for railway
development, and USD 10-14 billion for the establishment of the
Sainshand Industrial Park.

2.1 Isit possible to give asset security by means of a general
security agreement or is an agreement required in
relation to each type of asset? Briefly, what is the
procedure?

The Civil Code of Mongolia, dated 10 January 2002, as amended
(the “Civil Code”) and the Law of Mongolia on Mortgage, dated 9
July 2009, as amended (the “Law on Mortgage”) basically governs
the creation and application of different types of security. Under the
Mongolian Civil Code, there are generally three types of
proprietary security interests: mortgages; pledges; and rights. The
general requirement for all three types of security is that the security
agreement shall be made in a written form. A security agreement
on immovable property must be notarised and registered with the
state agency of property registration.

2.2 Can security to be taken over real property (land), plant,
machinery and equipment (e.g. pipeline, whether
underground or overground)? Briefly, what is the
procedure?

Security can be taken over real property (land), plant, machinery
and equipment (e.g. pipelines, whether underground or
overground). The Civil Code makes a distinction between
moveable and immoveable property. Land parcels, subsoil rights,
water rights and everything firmly connected to the land (i.e. other
objects which cannot be removed without -causing a
disproportionate harm to their use, such as 